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JAMES M. BURSON*

Middle Rio Grande Regional Water
Resource Planning: The Pitfalls and
the Promises
ABSTRACT
This article relates the efforts of a diverse group of resource
stakeholders, known as the Middle Rio Grande Water Assembly,
who voluntarily tackled the daunting task of formulating and
implementing a sustainable water management planfor this arid
regionof the country.Followingapolicy of opennessand inclusion,
the group must navigate the resource planning process through
many problem areas born of the landscape and climate and the
subsequent effect on the three distinct cultures that inhabit the
region. The articlelays out the naturalandinstitutionallimitations
circumscribing available solutions. Tension between
conservationists and developers, municipal use and agricultural
use, historic allocation and modern needs, or any of the many
competing interestscreatepitfallsthat could derailthe deliberative,
problem-solving process. The great hopefor the process, however,
lies in the Assembly's efforts to provide a non-threatening
environment in which to develop lines of communication for
competing stakeholders to engendercooperation.
INTRODUCTION
Humans often struggle to allocate scarce natural resources in their

environment amongst competing needs. Residents of the Rio Grande valley
in the area of Albuquerque, New Mexico, realized a few years ago that high
quality groundwater for municipal purposes was becoming scarce.' This
realization of a limited supply of water, coupled with growing demands of
local and distant water users, provided the impetus to reconsider current
allocation of this vital resource. This article briefly (1) narrates the

* James M. Burson; J.D. University of New Mexico 1999, Certification in Natural
Resources Law and Indian Law, 1999; Charter Member, Middle Rio Grande Water Assembly,
November 1997; Treasurer, Middle Rio Grande Water Assembly, Inc.-Action Committee,
March 1998 to January 2000; currently associated with the law firm of Fettinger, Bloom &
Quinlan, Alamogordo, New Mexico.
1. SeeJAMEsR. BARTouNoMIDDLERioGRANDEBASIN STUDY I (U.S. Geological Survey
Fact Sheet No. FS-034-97, 1997); STEvE HANSEN & CHRIS GORBACH, MIDDLE RIo GRANDE
WATER ASSESSMENT: EXEcUTIVE SUMMARY 1 (1996) (confirming aquifer mining and less
availability of high-quality drinking water than earlier projections).
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background of the place, its people, and the problem of water scarcity; (2)
reports the planning efforts undertaken and their progress; and (3)
discusses the pressures inhibiting those efforts, the pitfalls that may cripple
them, and the promises gained by participants if their efforts are successful.
I. BACKGROUND
A. The Place
For the purposes of this article, the Middle Rio Grande (MRG)
basin encompasses the watershed area of the southerly flowing Rio Grande
between the Cochiti Reservoir about 50 miles north-northeast of Albuquerque to the San Acacia diversion dam about 60 miles south of Albuquerque.2
The Sandia and Manzano Mountains, rising to a height of over 10,000 feet,
define the eastern boundary of the MRG basin.' These mountain crests
generally lie from ten to twenty miles east of the Rio Grande.4 The western
boundary of the MRG basin parallels the river course at a distance of about
twenty miles and consists of varying geographic features from low pifion
and juniper covered hills to volcanic escarpments." Thus, the MRG basin
ranges between 20 to 40 miles wide (east-to-west) and about 110 miles long
(north-to-south), encompassing an area of approximately 3,000 square
miles.6
The Rio Grande Rift is a major geologic feature of the region!
Geologists have theorized that the rift formed when a large section of the
earth's crust arched, weakened, and spread apart due to heat from magma
welling up from the mantle about 29 million years ago.8 As the earth's crust
stretched in this region, the valley floor dropped approximately twenty-five
thousand feet concurrently with a massive uplift of the mountain ranges
along the east side of the Rio Grande.9 Scientists theorized that millions of
years of natural erosion and drainage must have filled this depression full

2. SeeHANSEN &GORBACH, supra note 1,at 1; HARLOWEM. STAFFORDITHERIO GRANDE
JonW" NVESIGATONINTHEUPPERRIOGRANDEBASININCOLORADO,NEWMEXICO,ANDTEXAS

1936-1937 21 (Natural Resources Comm., Reg'l Planning Part VI, 1938).
3. See N.M. Museum of Natural History & Science, Sandia Mountain Natural History
Center(visited Feb. 5, 2000) <http://www.nmmnh-abq.mus.nm.us/nmmnh/sandias.html>.
4. See CLIFFORD S. CRAWFORD ET AL, MIDDLE RIO GRANDE ECOSYSTEM: BOSQUE
BIOLOGICAL MANAGEMENT PLAN 7 (1993).
5. See id. at 7-8.
6. See BARTOLINO, supranote 1,at 1, fig.1.
7. See HANSEN & GORBACH, supra note 1, at 3; N.M. Museum of Natural History &

Science, supranote 3.
8. SeeHANSEN&GORBACH, supranote 1,at3;CRAWFORDETAL.,supra note4, at9-10. See
also N.M. Museum of Natural History & Science, supranote 3.
9. See N.M. Museum of Natural History &Science, supra note 3.
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of loose material and water."0 Hence, the assumption by many that the
MRG basin (also known as the Albuquerque Basin) was a virtual ocean of
groundwater awaiting human consumption.1 This standard story of an
ample supply of groundwater, repeated and embellished through the
middle decades of the twentieth century, helped sustain much of the
growth and development of the region.
A sense of the geography of the river itself is in order. The Rio
Grande starts in the San Juan Mountains of southeastern Colorado near
Durango." From there it heads due east for approximately 100 miles before
turning south, almost bisecting New Mexico's northern border. 3 Flowing
southward through the middle of the state, the river traverses the top of the
Rio Grande Rift, gaining water from a handful of smaller tributaries before
entering Elephant Butte Reservoir north of Truth or Consequences, New
Mexico."' This reservoir stores and releases the river's bounty to supply the
needs of irrigated agriculture in southern New Mexico, Texas, and
Mexico.' From El Paso, Texas, the Rio Grande heads southeastward
towards Brownsville, Texas, and the Gulf of Mexico, serving as the
international border between Mexico and the state of Texas.16
As rivers go, the New Mexico branch of the Rio Grande is not a
high volume river, owing to the arid and semi-arid climate of its drainage
area. Indeed, Will Rogers allegedly observed that the Rio Grande was "the
only river [he'd] ever seen that needed irrigation."1 7 The Rio Grande flows
at an average of a little over 1,000,000 acre-feet annually through New
Mexico.1 s For most of its journey through that state, two green belts

10. See F. LEE BROWN ET AL., THE VALUE OF WATER: A REPORT To THE CrrYOF
ALBUQUERQUE IN RESPONSE To RFP-95-101-SV 22 (1996) (citing CONDE R. THORN ET AL,
GEOHYDROLOGIC FRAMEWORK AND HYDROLOGIC CONDITIONS INTHE ALBUQUERQUE BASIN,
CENTRALNEwMEXICO (U.S. Geological Survey, WaterResources Investigation ReportNo. 934149,1993)); CRAWFORD ET AL, supra note 4, at 10; HANSEN &GORBACH, supra note 1, at 3.
11. See, e.g., Jon Callender, Grand Designs;A Mini Lesson in Local Geology, ALBUQUERQUE
MAG., Apr. 1978, at 32,32.
12. See STAFFORD, supra note 2, at 7.
13. See id. at 7, 19.
14. See id.at 20-21. Namely the Rio Chama, Galisteo River, Jemez River, Rio Puerco, and
several smaller intermittent streams or arroyos. See id.
15. See id. at 8.
16. See id. at 23.
17. BROWN ET AL, supranote 10, at22. This text gives credit to MarkTwain for this quote.
However, when this author inquired of Brown about the sources for his reference and about
Steve Hansen's credit to Will Rogers for the quote, Brown admitted that he never had a
written source for the quote. After some reflection, Brown agreed that credit for the quote
should go to Will Rogers because of the likelihood that Rogers, not Twain, had actually
visited this area to make this pithy observation.

18. See id. at 67 tbl.3-1.
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consisting of abundant vegetation flank the brown ribbon of water.19
Periodic and seasonal flooding prior to the twentieth century replenished
the riparian area with nutrients and kept the water table high as the
braided river meandered laterally across its one-to-four mile wide
floodplain. However, human occupation and engineering over the last
millenium significantly tamed the wildness of the Rio Grande.
B. The People
Three relatively distinct cultures have populated the MRG
basin-the Pueblo Indian, Spanish, and Anglo cultures.' However, each
of their stories "can be viewed as one long saga in the search for a secure
water supply in a desert region."' The human species possesses a general
trait of singular importance to its ability to survive and thrive; namely, it
can adapt to its environmental surroundings.' Having adapted to
relatively hospitable surroundings, humans tend to institutionalize those
adaptations through social mechanisms in the form of culture, religion, or
politics. However, the general scarcity of water in this region, compounded
by extended drought, often makes previously hospitable locations
uninhabitable. This fact may explain the disappearance in the twelfth
century of an ancient indigenous culture from the Chaco Canyon area in
northwestern New Mexico.' If so, then some of the current Pueblos in the
Rio Grande region may be descended from members of Chacoan communities who left their homes to search for a more secure water supply. 26
Archeologists theorize that some of these ancient people dispersed
and developed communities along the major tributaries of the Rio Grande
and established irrigated agricultural production systems. 2 They must
have recognized the benefits of living in proximity to the biggest water
resource in this semi-arid region. With its large watershed, the banks of the
Rio Grande provided a stable supply of water, game, and other resources
compared to the surrounding semi-arid terrain.' However, its tributaries

19. See id. at 22; MICHAEL C. MEYER, WATER INTHE HISPANIC SouTHwEsT: A SOCIAL AND
LEGAL HISTORY, 1550-1850 4 (paperback ed. 1996).
20. See CRAWFORD, supranote 4, at 27-28.
21. See MEYER, supranote 19, at 5.
22. See BROWN ET AL., supra note 10, at 17.
23. Id. at 23.
24. See MEYER, supranote 19, at 8.
25. See BROWN ET AL., supra note 10, at 23; MARC REISNER, CADILLAC DESERT. THE
AMERICAN WEST AND ITS DISAPPEARING WATER 6 (1993).

26. See BROWN ET AL, supra note 10, at 23.
27.
28.

See id.
See MEYER, supra note 19, at 5.
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delivered a predictable supply of water with manageable flows better
suited to sustaining life through irrigated agriculture.' The ancient settlers
may have also realized the dangers of living too dose to the unpredictable
and torrential destructiveness of the main river with its habit of snaking
wildly across its broad flood plain."
Dozens of miles of semi-arid land separate the major tributaries of
the Rio Grande. This geographical separation between prime habitat and
resources contributed to the scattered settlement patterns of pueblo
communities.3 Thus, the ancient communities all developed similar
adaptations to their common semi-arid environment, yet their geographical
separation encouraged the development of individual distinctions between
each community. Each one institutionalized its distinctive variations into
its own local religion, language, and politics.' Though barter trading
between nearby pueblos tempered some of these distinctions, they
simmered and solidified for about 500 years before contact with the
Spanish culture?' Therefore, for the most part, each pueblo was a selfsupporting, independent community that developed some unique cultural
differences to relate to their common saga-a distinctive independence that
remains even to this day.'
When the Spanish arrived in the early 1500s, they found the pueblo
communities and cultures both familiar and foreign to their experiences.'
The climate and geography reminded the Spanish of southern Spain.' The
irrigated agricultural practices and stable village life of the various pueblos
resonated with those Spaniards familiar with the areas of Spain formerly
occupied by the Moors. 7 Foreign to the Spanish were the unique cultural
adaptations of relating to the land, the alien languages, and the nonChristian religion of the Pueblo people. ' The Spanish leadership ordained
that colonizers respect the natural resource allocations of the pueblos, yet
change the religious orientation of the native people to Christianity." The
Spaniards generally respected the resource allocations of the pueblos and
the pueblos did not openly resist non-competing Spanish utilization of the
29.
30.
31.
32.

See id.
See id.; CRAWFORD ET AL, supranote 4, at 28.
See MEYER, supranote 19, at 22.
See id. at 16, 20.

33.

See MARC SIMMONS, NEW MEXICO: AN INTERPRETIVE HISTORY 45-60 (1977).

34. See id. at 45-47.
35. See Marc Simmons, SpanishIrrigationPracticesin New Mexico, 47 N.M. HIST. REV. 135,
135(1972).
36. See id.
37. See id. at 135-36.
38. See Myra Ellen Jenkins, Spanish Land Grants in the Tewa Area, 47 N.M. HIST. REV. 113,
113 (1972).
39. See id.
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natural resources.' However, the Pueblo people openly resisted the
intrusive religious conversion techniques employed by the Spanish
missionaries, culminating in the Pueblo Revolt of 1680.4' Thereafter, both
cultures appeared to evolve a grudging respect for the unique qualities of
the other.' 2
When the Spanish arrived, the pueblos were irrigating an
estimated 25,555 acres in the MRG basin area.' As the Spanish increased
in population and utilized more sophisticated irrigation techniques,
irrigated acreage increased to over 100,000 acres by 1800." Spanish natural
resource allocation institutions inculcated recognition of the necessity to
protect previous allocations of land and water, whether by Pueblo or
Spanish inhabitants.' This allocation mechanism translated to an informal
four-square-league natural resource buffer around each existing native
pueblo community.* Moreover, Spanish land grants to colonizers often
specified the size and nature of the land and water allocation by dividing
the grants into farming or grazing land uses.' Althoughnot always perfect,
many Spanish resource grants took into account any previous allocations
and the possibility for competing uses of those resources.'
Superimposed over the Pueblo and Hispanic cultures is the AngloAmerican culture of the United States. The Treaty of Guadalupe Hidalgo
ended the Mexican War with the United States in 1848. With it, the United
States achieved the acquisition of land for the future states of California,
Arizona, New Mexico, and Texas.' It established the Rio Grande as the
international boundary between Texas and Mexico'1 and guaranteed
recognition of the private property rights of Mexican citizens choosing to

40. See id. at 113-14; Simmons, supra note 35, at 139-40, 144.
41. See Myra Ellen Jenkins, Taos Pueblo and Its Neighbors, 1540-1847,41 N.M. HIST. REV.
85,85 (1966); Jenkins, supra note 38, at 114.
42. See Simmons, supra note 35, at 145. But see Jenkins,supra note 41, at 85.
43. See STAFFORD, supra note 2, at 71 tbl.60.
44. See BROWN ET AL, supra note 10, at 23 (citing STAFFORD, supra note 2, at 71 tbL60).
45. See Jenkins, supra note 38, at 113-14.
46. See id. at 114-15,120-21. A "league" isapproximately three (3) statute miles. BLACK'S
LAW DICTIONARY889 (6th ed. 1990). See alsoG. mLEN HALL, ouRLEAGUESOFPECOS: ALEGAL
HISTORY OF THE PECOS GRANT, 1800-1933 2 (1984) (a "Spanish league" is 5,000 varas or
approximately 2.6 miles). A "pueblo league" measures one league in each of the cardinal
directions from a pueblo. See id.at xiii. The area of a "pueblo league" translates to
approximately 27 square miles or 17,000-18,000 acres. See id.
47. See MEYER, supra note 19, at 19-20,34-36; Jenkins, supra note 38, at 114-16,118-19.
48. See MEYERupra note 19, at 19-20,34-36.
49. Treaty of Peace, Friendship, Limits, and Settlement with the Republic of Mexico, Feb.
2,1848, U.S.-Mex., 9 Stat. 922,922 (hereinafter Treaty of Guadalupe Hidalgo).
50. See id. at art. V, 9 Stat. 922,926-27.
51. See id.
at 926.
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remain within the United States.' This event ushered in the influence of

Anglo culture with its more complex, capital-intensive economy. The
development of stage and rail transportation services increased trade with
the industrialized eastern states.' The U.S. military established many forts
throughout the region to instill order in the territory.' With this activity,
the population of the region grew rapidly, as did the influence of Anglo
culture and legal institutions on the preceding cultures and the local
resources.
During this same time, mining in the western states became a very
important natural resource development activity.' Sophisticated mining
operations often required water resources.' Consequently, territorial and
state judges developed a body of utilitarian common-law known as the
"prior appropriation" doctrine to settle water allocation disputes.'
Congress recognized this legal development when enacting the Mining
Law of 1 8 66 .0 The "prior appropriation" doctrine represented a significant
departure from the "riparian" doctrine known in the eastern United
States." The riparian doctrine basically guaranteed every landowner
adjacent to a water body the right to reasonable utilization of the water
resource on his or her land.' The necessities imposed by aridity in the west,
coupled with intensive water use in some mining operations, dictated
protection of the first user's right to beneficially use a water resource
without regard to the proximity of the land to the water.61 The doctrine of
"prior appropriation" for water resources institutionalized a split in the
ownership and control of the "resources of the land" from the land itself.'

52. See id. at art. VIII, 9 Stat. 922, 929-30. See also SIMMONS, supra note 33, at 132
(explaining elements of the Treaty of Guadalupe Hidalgo).
53. See SIMMONS, supra note 33, at 134.
54. See id. at 134-35.
55. See Norman K. Johnson & Charles T. DuMars, A Survey of the Evolution of Western
Water Law in Response to ChangingEconomic and PublicInterest Demands,29 NAT. RESOURCESJ.
347,349 (1989).
56. See id.
57. See Irwin v. Phillips, 5 Cal. 140,147 (1855) (holding that prior appropriation of water
for mining use far from water source was paramount to the expectation of later riparian
owner-appropriator). See also Johnson & DuMars, supranote 55, at 349-50.
58. Act of July 25,1866, ch. 262, § 9,14 Stat. 251,253 (codified as amended at 43 U.S.C.
§ 661 (1994)).
59. See Johnson & DuMars, supra note 55, at 348-49.
60. See id. at 348.
61. See id.; Irwin v. Phillips,5 Cal. at 146-47.
62. See Leigh Raymond & Sally K. Fairfax, Fragmentationof PublicDomain Law and Policy:
An Alternative to the "Shift-to-Retention" Thesis, 39 NAT. RESOURCE J.649, 714 (1999) (briefly
observing the federal government's acquiescence to the prior appropriation doctrine in the
passage of the Mining Act of 1866).
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As noted before, the Spanish culture recognized general principles of

protecting the natural resource utilization of preceding settlers in its own
resource allocation doctrines. Consequently, this new Anglo doctrine of
protecting the "prior appropriation" of natural resources was not wholly
foreign to New Mexicans.' However, additional consequences attendant
on the newer, formalized "prior appropriation" doctrine included the
notion that the lesser right holders could be denied water all together."
Conversely, Pueblo Indian and Spanish farming cultures recognized that
land without water in this region was virtually useless.' To this extent, the
concept of separating water resources from the land was alien to those
people dependent upon irrigated land for agricultural sustenance.
As the population grew in the region, so did the utilization of the
water resources for irrigated agriculture, stock watering, domestic, mining,
and industrial applications." During most of the territorial days, New
Mexico had no formal system of water resource allocation except for the
common-law doctrine of prior appropriation. 7 However, upon statehood
in 1912, the New Mexico Legislature institutionalized this legal concept in
its constitution.' At the beginning of the twentieth century, rapidly increasing irrigated agriculture and continued population growth began to stress
the available supply of water.' In response, New Mexico enacted measures
to regulate the allocaiion and supply of water resources through its Office

63.

See Johnson & DuMars, supra note 55, at 349.

64. See Desert Lands Act, ch. 107, § 1,19 Stat. 377,377 (1877) (codified as amended at 43
U.S.C. §321 (1994)). See also California Oregon Power Co. v. Beaver Portland Cement Co., 295
U.S. 142,158 (1935) (recognizing the Desert Lands Act as severing the land and water estates
in the public domain and directing that rights to water be established under state law and
independently of rights to land); Raymond & Fairfax, supranote 62, at 717-18 (explaining the
federal government's policy to dispose of public domain land and water resources to actual
settlers).
65. See REISNER, supranote 25, at 113; Simmons, supra note 35, at 144, 146.
66. See CRAWFORD, supranote 4, at 24-26; SIMMONS, supranote 33, at 134-39.
67. See Johnson & DuMars, supranote 55, at 351.
68. See N.M. CONST. art. XVI, § 2 (Rights to water are "subject to appropriation for
beneficial use, in accordance with the laws of the state. Priority of appropriation shall give the
better right!"). See also N.M. CONST. art. XVI, § 3 ("Beneficial use shall be the basis, the
measure, and the limit of the right to the use of water."). Although the term "beneficial use"
is not defined either in the New Mexico Constitution or Statutes, there are certain very
important requisites of "beneficial use" that have been established by the New Mexico courts.
The first of these is "maximum utilization." Kaiser Steel Corp. v. W.S. Ranch Co., 467 P.2d
986, 989 (1970). Although that case involved a private party's condemnation rights, the New
Mexico court stated, "[o]ur entire state has only enough water to supply its most urgent
needs. Water conservation and preservation is of utmost importance. Its utilization for
maximum benefits is a requirement second to none, not only for progress but for survival."
Id. Maximum utilization, then, is a fundamental requirement that prevents waste of water. See
also Jicarilla Apache Tribe v. United States, 657 F.2d 1126, 1133 (10th Cir. 1981).
69. See STAFFORD, supranote 2, at 8.
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of the State Engineer.' The state recognizes through its institutions of law
the scarcity of water and its value to the well-being of its citizens."
C. The Problems
1. General
The imbalance between supply and demand came to light when
Mexico presented a $35 million claim to the United States in 1895 on behalf
of its farmers who could no longer irrigate from the Rio Grande.' Irrigation
in Colorado's San Luis Valley coupled with the growth of irrigation in New
Mexico collectively impacted the water supplies of downstream populations in El Paso, Texas, and Ciudad Ju&rez, Mexico. 3 To solve this
allocation problem, the United States negotiated a treaty with Mexico to
insure a certain quantity of water for each country's needs.7' Subsequently,
the states of Texas, Colorado, and New Mexico negotiated an interstate
compact, with the approval of Congress, that formally divided the
remaining waters of the Rio Grande between themselves in 1938.' The Rio
Grande Compact stipulates that Colorado and New Mexico maintain river
gauging stations and deliver quantified amounts of water to downstream

states based upon the flows of water that each state receives. 76 The compact
measures flow in 100,000 acre-feet increments." The Rio Grande Compact
allows New Mexico to consume up to 43 percent of the water it receives
from Colorado until the flow of the Rio Grande reaches 600,000 acre-feet
per year.' In that event, the percentage of consumable flow for New

70. See N.M. STAT. ANN. §§ 72-2-1 to 72-2-17 (Michie Repl. Pamp. 1997).
71. See State ex rel. Red River Valley Co. v. District Court, 51 P.2d 239, 243 (1939)
(declaring water code purpose as "the conservation, protection, and development of the
public waters of the state and their application to beneficial uses").
72. See STAFFORD, supra note 2, at 8.
73. See id.; BROWN ET AL, supra note 10, at 23 (citing NORRIS HUNDLEY, DIVIDING THE
WATERS: ACENTURYOFCONTROVERSY BETWEENTHEUNrTED STATESAND MEXICO 19-23 (1966)).

74. See Convention between the United States and Mexico Providing for the Equitable
Distribution of the Waters of the Rio Grande for IrrigationPurposes, May 21,1906, U.S.-Mex.,
art. ,34 Stat. 2953, 2954, T.S. 455 (by which the United States delivers to Mexico a total of
60,000 acre-feet of water annually in the bed of the Rio Grande at the point where the
headworks of the Acequia Madre, known as the Old Mexican Canal, exist above the city of
Ciudadjuirez, Mexico); Stafford, supranote 2, at8 ("the United States guaranteed to Mexico,
in return for relinquishment of all claims for damages, an annual delivery in perpetuity in the
Rio Grande at the head of the Mexican Canal near El Paso, of 60,000 acre-feet of water").
75. Rio Grande Compact as amended, N.M. STAT. ANN. § 72-15-23 (Michie Repl. Pamp.
1997), ratified by Act of May 31, 1939, ch. 33, § 1, 53 Stat. 785.
76. See id. at art. II.
77. See id. at art. III.
78. See id. at art. IV.
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Mexico begins decreasing slightly until the compact places a consumptive
cap of 405,000 acre-feet of native river flows when the Rio Grande supply
exceeds 1.5 million acre-feet or more in a year.' Hence, the Mexican Water
Treaty and the Rio Grande Compact establish a determinable amount of
water supply that New Mexico may use for its purposes based upon the
variation of native flows in the Rio Grande.'M
As noted before, shortages of surface water had already occurred
during below-average water-flow years, precipitating the need to negotiate
the aforementioned Treaty and Compact. Because continued supply
shortages were foreseeable, the Rio Grande Compact provided that
Colorado would not object to any construction within its state to increase
the supply of water in the Rio Grande for the benefit of New Mexico.'1
Moreover, all three states agreed that any additional water that may come
available through a future trans-basin diversion project from the Colorado
River would not count in the supply calculations of the Rio Grande
Compact.al In other words, New Mexico keeps any water introduced to the
Rio Grande from another water basin. This prospect of New Mexico
increasing the Rio Grande water supply came to pass when Congress
authorized the San Juan-Chana diversion project.' That project allowed
New Mexico to access a portion of the wet water allocated to it in the
Colorado River Compact" and the Upper Colorado River Basin Compact.'
The San Juan-Chama project diverted water from the San Juan River (a

79. See id. (as revised by Resolution of the Rio Grande Compact Commission Feb. 14-16,
1949). These figures were arrived at by computing the figures provided in the Compact as
either percentages of flow or actual volume differences. For instance, when New Mexico
receives its historical average of 1.1 million acre-feet of water from Colorado it must deliver
to Texas 707,000 acre-feet of water. Thus, New Mexico may consume the difference of 393,000
acre-feet (or 35.8% of the flow) for that year.
80. See id. Native flows are defined as naturally occurring water inflows to the Rio
Grande. See id. at art. I(e). The supply from Colorado is measured at the gauging station at
Otowi Bridge just below Taos. See id. at art. IV(5). Texas measures its supply as it is released
from Elephant Butte Reservoir. See id.
81. See id. at art IX.

82. See id. at art X.
83.

See Act of June 13, 1962, Pub. L No. 87-483, S 8, 76 Stat. 96, 97-102 (codified as

amended at 42 U.S.C. § 620 (1994)) (authorizing the construction, operation, and maintenance
of the initial stage of the San Juan-Chama Project, Colorado-New Mexico).
84. Colorado River Compact, N.M. STAT. ANN. 9 72-15-5, art. 1f-HI (Michie Repl. Pamp.
1997) (apportioning the Colorado River among the states of California, Arizona, Nevada,
Utah, New Mexico, Colorado, and Wyoming by dividing the Colorado Basin water at Lee's

Ferry into the Upper and Lower Basin, with each basin receiving an allocated share).
85. Upper Colorado River Basin Compact, N.M. STAT. ANN. § 72-15-26, art. I (Michie
Repl. Pamp. 1997) (apportioning the allocated share of Colorado River among the states of
Arizona, New Mexico, Utah, Colorado, and Wyoming, with New Mexico receiving 11.25%
of the native flows).
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tributary of the Colorado River) through mountain tunnels to the Chama
River (a tributary of the Rio Grande)." As a result, a small part of the water
in the Colorado River augments the water supplies available to the MRG
basin using the Rio Grande channel as a conduit.
Most of the growth in the MRG basin occurred in the last half of
the twentieth century.' The availability of groundwater well technology
coupled with the notion of an unlimited supply of groundwater alleviated
the need to access surface flows of the Rio Grande for drinking water.'
However, the State Engineer for New Mexico theorized that groundwater
pumping in the MRG basin would cause the Rio Grande to recharge the
aquifer from surface supply." Thereafter, whenever any large-user"s drilled
groundwater wells in the region, the State Engineer required a reduction
in surface water usage to account for the natural surface water recharge
from the Rio Grande. 1 In response, Albuquerque acquired water rights in
the forthcoming San Juan-Chama diversion project to supply the water
needed to offset groundwater pumping and recharge effects on the river.'
Therefore, from the 1950s through the 1970s, political leadership of the
region believed the MRG basin aquifer would be continually recharged by
the river with help from newly imported water of the Colorado River
through the San Juan-Chama diversion project. 3
However, recent hydrological information casts serious doubts on
this belief." MRG basin water users pumped substantially more water from
the aquifer than was being replaced by normal recharge." In addition, the

86. See Act of June 13,1962, Pub. L. No. 87-483, § 8,76 Stat. 96, 98-99.
87. See HANSEN & GORBACH, supranote 1, at 1.
88. See supra text accompanying notes 6-11.
89. SeeCity of Albuquerquev. Reynolds, 379 P.2d 73,80-81(1962) (holding state engineer
conditions reasonable requiring city to retire surface water rights in order to pump additional
groundwater from MRG basin).
90. A "large-user" is one that exceeds normal domestic consumption. Residential water
supply wells are not required to offset their domestic consumption by transferring surface
water rights to the well in order to offset the depletion effects on the river system. See N.ML
STAT. ANN. § 72-12-1 (Michie Repl. Pamp. 1997).
91. See Charles T. DuMars, Changing Interpretations of New Mexico's Constitutional
ProvisionsAllocating Water Resources: IntegratingPrivatePropertyRights and Public Values, 26
N.M. L REv. 367,372-73 (1996).
92. See HANSEN &GORBACH, supra note 1,at 1; ALBUQUERQUEPUB. WORKSDEP'T, CITY OF
ALBUQUERQUE, WATER RESOURCES MANAGEMENT STRATEGY 6 (1997) [hereinafter AWRMS].
93. See id.
94. See HANSEN & GORBACH, supranote 1, at 6.
95. See BARTOUNO, supra note 1,at 1-2. See also HANSEN & GORBACH, supra note 1, at 1
(confirming aquifer mining and less availability of high-quality drinking water than earlier
projections). See generallyJOHN MICHAEL KERNODLE Er AL, SIMuLATION OF GROUND-WATER
FLOW INTHE ALBUQUERQUE BASIN, CENTRAL NEW MECO, 1901-1994, WmI PROJECTIONS TO
2020 (U.S. Geological Survey, Water Resources Investigations Report No. 94-4251, 1995)
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aquifer contained less high-quality drinking water than predicted."
Another water supply study confirmed that about half of the water
pumped from the aquifer was not being replenished. 97 Accordingly, the
sophisticated groundwater technology that supported most of the rapid
population growth in the MRG basin cannot be relied on to sustain the
current level of consumption. Moreover, the MRG basin, supporting about
half the population of New Mexico, faces increasing demands on a
decreasing water supply." These conditions pose long-term risks to the
health of the aquifer, including higher pumping costs, decreasing water
quality, and land subsidence." Consequently, in facing this reality,
different water supply and demand strategies must be employed.
Otherwise, the MRG basin residents may suffer the same fate as the ancient
Chacoan culture.
The solutions to scarcity of water resources in the recent past have
included equitable apportionment of interstate waters among the relevant
states and building water storage or diversion works to conserve or
transport the water to the area of need."® Water storage reservoirs have
effectively increased the supply of usable water by impounding water
during excess flows for later use during natural low flows. These solutions
are not realistically available anymore for several reasons. As a general
rule, we have utilized most, if not all, of the desirable reservoir storage sites
from an economic or engineering feasibility standpoint." Even if feasible
sites still exist, dams can rarely pass current environmental impact
considerations.1" Consequently, building additional surface water storage

(detailing the geological structures affecting groundwater flow and recharge in the
Albuquerque Basin as well as the cumulative effects of continued reliance on groundwater

mining of the aquifer).
96. See HANSEN &GORBACH, supra note 1, at 6-7; US. GEOLOGICAL SURVEY, FACT SHEET

No. FS-031-96, U.S. GEOLOGICAL SURVEY PROGRAMS INNEW MEXico 1 (1996).

97. See DOUGLAS P. MCADA, PLAN OF STUDY TO QUANIFY THE HYDROLOGIC RELATIONS
BETWEEN THE Rio GRANDE AND THE SANTA FE AQUIFER SYSTEM NEAR ALBUQUERQUE, CENTRAL
NEW MEXuCO 1 (U.S. Geological Survey, Water Resources Investigations Report No. 96-4006,
1996).
98. See AWRMS, supranote 92, at 7.
99. See id.
100. See BROWN ET AL, supra note 10, at 29-30.
101. See generally REISNE supranote 25 (1993) (detailing a historical account of the dam
building period and concluding that the future of dam construction suffers from a lack of
economical, engineering, or environmental feasibility).
102. See Phillip M. Bender, Restoring the Elwha, White Salmon, and Rogue Rivers: A
Comparison of Dam Removal Proposalsin the PacificNorthwest, 17 J.LAND RESOuRcEs &ENVTL.
L. 189, 201-03 (1997). See also Mary Christina Wood, Reclaiming the Natural Rivers: The
Endangered Species Act as Applied to Endangered River Ecosystems, 40 ARZ. L. REV. 197,210-11
(1998) (explaining that river habitat disruption caused by dams probably precludes future
construction under present laws).
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to increase the supply of water may not be an option under current
circumstances. Hence, the residents and governments of the MRG basin
face the problem of how to supply current, and potentially increasing,
demands for water without increasing the actual supply of wet water.
2. Pueblo Indian Water Rights
The unquantified rights and demands of the pueblos in the MRG
basin compound this supply-demand dilemma. The MRG river basin
supplies water resources to six pueblos."0 ' Pueblo water rights have a
separate and distinct history from other Indian water rights.'0 ' Federal law
controls the rights of Pueblo Indian communities to the use of water, not
New Mexico state water law."0 ' Pueblo Indian communities with land
acquired by executive order or congressional reservation possess a priority
of enough water for all "practically irrigable acreage" (PIA) within their
reservations, subject only to prior uses established before the date of
creation.1" ' While this quantity of land under reservation may not represent
a significant federal implied reservation of water rights for the Pueblos,
nevertheless it must still be quantified. More problematic are the aboriginal
rights of the Pueblo Indians to use the waters of the Rio Grande."°
The Spanish law of repartimientode aguas controlled the allocation
of Pueblo Indian water resources during disputes with Spanish
colonizers." ' The United States agreed to protect the private property rights
of Spanish and Indian residents under the Treaty of Guadalupe Hidalgo."

103. See Patrick McDaniel, Planningthe Futureof the Middle Rio GrandeBosque: Preserving
the River through a Revival of Public DeliberativeDemocracy, 36 NAT. RESOURcES J. 1009, 1010
(1996) (Cochiti, Santo Domingo, San Juan, Santa Ana, Sandia, and Isleta Pueblos).
104.

SeegenerallyCHARMT.DUMAR5

ETAL,PUEBLOINDIANWATERRIGHiS: STRUGGLE FOR

A PREciOUS REsouRcE (1984) (detailing the unique history and distinctions informing the
nature of the water rights of the New Mexico pueblo communities).
105. See New Mexico v. Aamodt, 537 F.2d 1102,1110-11 (10th Cir. 1976).
106. In harmony with the holding in Winters v. United States, 207 U.S. 564, 577 (1908)
(establishing the doctrine that federal reservation of land to Indian tribes implies reservation
of water rights to the extent necessary to effect the purposes of the reservation of land for the
Indians at the time of the reservation). See also New Mexico ex re/. Reynolds v. Aamodt, 618
F. Supp. 993,1009-10 (D.N.M. 1985) (establishing rights to water for pueblo communities on
Rio Grande tributary north of Santa Fe, N.M.).
107. See Aamodt, 618 F. Supp. at 1005-07, 1009.
108. See id. at 998-99.
109. See Treaty of Guadalupe Hidalgo, Feb. 2,1848, U.S.-Mex., art.VIII,9 Stat. 922,929-30;
Aamodt, 618 F. Supp. at 1000-01. See MEYER, supra note 19, at 135-37 (explaining that both
Spain and Mexico used a flexible repartimientosystem for allocating waters often based upon
who used the waters first; however, this determination was modified based upon the needs
of the disputing parties in order to leave no one completely without water, so "as to offend
no one"). Id. at 135. Therefore, under the repartimiento doctrine the quantities of water
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Consequently, Pueblo Indian aboriginal water rights, as modified by
Spanish and Mexican law, were protected by federal law.1" The doctrine
of repartimientorecognized a right in the prior appropriation of water, but
softened any harsh effects by an equitable apportionment between
disputants."' Based upon this doctrine the federal district court in Aamodt
held that "[tihe Pueblos have the prior right to use all of the water of the
stream system necessary for their domestic uses and that necessary to
irrigate their lands""' except for those lands whose ownership and
appurtenant water rights were terminated by the 1924 Pueblo Lands Act." 3
"The acreage to which this priority applies is all acreage irrigated by the
Pueblos between 1846 and 1924. " 14 In addition, the court defined the
Pueblo Indian water rights appurtenant to pueblo lands to include "the
ground water physically interrelated to the surface water as an integral part
of the hydrologic cycle."11 However, the repartimientodoctrine, used as a
partial basis for determining Pueblo Indian water rights, was also sensitive
to changing needs of both disputants as a result of variations in supply or
increased demand.11 ' But, the state law of "prior appropriation" requires
a particular quantification of water rights based on beneficial use for ideal
administration of water resources.11' Thus, while settling some issues of
Pueblo Indian water rights to the use of MRG water resources, the Aamodt
determination left open to argument many additional issues.
Issues left to be settled include the following: How much land was
irrigated during the calculation period? Are future demands limited only
to agriculture and domestic applications? What principles of repartimiento,
if any, apply to future allocation disputes with the Pueblo Indians? If any,
how much sensitivity to the demands of the various disputants should be
allocated were apportioned, never final, and did not have the effect of res judicata, but could
be changed as needs changed. Aamodt, 618 F. Supp. at 998.
110. See Aamodt, 618 F. Supp. at 1010.
111. Seeid.at998-99.
112. Id. at 1010.
113. See Pueblo Lands Act, ch. 331,43 Stat. 636,636-42 (1924) (codified as 25 U.S.C. § 331
note (1994)) amended by Act of May 31,1933, ch. 45, § 7,48 Stat. 111.
114. Aamodt,618 F. Supp. at 1010.
115. Id. (citing Cappaert v. United States, 426 U.S. 128, 142 (1976) (applying federal
reserved water rights doctrine to protect the surface water of a small pool physically interrelated to and impacted by groundwater utilization from nearby well-pumping)).
116. See Aamodt, 618 F. Supp. at 999. See also MEYER, supranote 19, at 135-36 (thoroughly
explaining the doctrine of repartimientode aguas in New Spain).
117. See Aamodt, 618 F. Supp. at 1010. In fact, the state of New Mexico instigated the
Aamodt adjudication in 1966 to achieve quantification of water rights on a small tributary of
the Rio Grande in order to effectively manage the new water supply being introduced by the
nearly completed San Juan-Chama Project. Charles T. DuMars, Statement at the University
of New Mexico, School of Law, Indian Water Rights Class (Apr. 2, 1999) (notes on file with

author).
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applied in future allocation contests? How much water is encompassed by
the term "groundwater physically interrelated" to the surface water?
Arriving at some of the answers may require more litigation because of the
significant effects on and implications for future resource allocation issues.
It should also be kept in mind that the United States must guard the rights
of its Indian wards because of its trust relationship.1"5 The trust relationship
with the United States limits the ability of the pueblos to negotiate any
agreements with other resource users without first obtaining the permission of the Secretary of Interior."' As a practical matter, this fiduciary
relationship with the United States may require that these issues be decided
by the courts. Accordingly, this situation may curtail the ability or chill the
desire of the Pueblo Indians to become involved in a meaningful way with
any resource planning process in the MRG basin.
The clash of cultures and past transgressions by both Spanish and
Anglo governments complicate future relationships with the Pueblo
Indians. The pueblo governments consider themselves sovereigns
independent from the state and expect neighboring governments to respect
that relationship.' The pueblos take exception with the habit of the New
Mexico State Engineer of allocating appropriations of water without
consulting the pueblo governments or acknowledging their prior rights to
water.' Moreover, the Rio Grande Compact expressly acknowledges that
"[niothing in this compact shall be construed as affecting the obligations of
the United States.. .to the Indian tribes, or as impairing the rights of the
Indian tribes."" z How this provision will affect future quantification and
management of the MRG basin resources remains subject to argument. The
pueblo governments maintain that they "have substantial rights to the use
of water" to meet their historic, present, and future multiple use needs."
While indicating that the Pueblos are "open to working cooperatively
with.. .neighboring governments in a government to government setting,"
the spokesperson for the six MRG pueblos also indicates a willingness to

118.

See New Mexico v. Aamodt, 537 F.2d 1103,1111 (l0thCir. 1976) (citing United States

v. Candelaria, 271 U.S. 432,439-40 (1926) (holding Pueblo Indians and their lands subject to
legislation of Congress enacted In exercise of governments guardianship over Indian tribes
and their property)); United States v. Sandoval, 231 U.S. 28, 48-49 (1913) (holding lands of

Pueblo Indians in New Mexico, though held in communal fee-simple ownership by the
Indians of each pueblo, subject to the legislation of Congress and the exercise of its

guardianship over Indians).
119. See Approval, Disapproval, or Rejection Action, 25 C.F.R. § 81.24 (1999).
120. See Roy Montoya, Coalition of Six Middle Rio Grande Basin Pueblos, Address at the
Third Assembly for Water Planning in the Middle Rio Grande [Middle Rio Grande Water

Planning Assembly] (Mar. 27,1999), at 3.
121. Seeid.at2,4.
122. N.M. STAT. ANN. § 72-15-23, art. XVI (Michie Repl. Pamp. 1997).

123. Montoya, supra note 120, at 4.
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defend their rights to the scarce water resources."2 Consequently, the lack
of definitive answers to the aforementioned questions, complicated by the
federal trust relationship to Pueblo Indians, constrains effective planning
of the limited water resource supplies of the MRG basin. In addition, the
historic tensions between pueblo, state, and federal governments imbue the
current relationship with mistrust and misunderstanding.
3. FederalLaws and Policies
Several federal natural resource laws also influence water
allocation policy decisions at the local level. The National Environmental
Policy Act of 1969 (NEPA) requires consideration of adverse environmental
effects of major federally-funded programs."2 The Endangered Species Act
(ESA) protects the habitat of species threatened by intrusions of humankind." The Clean Water Act (CWA) requires permitting and mitigation of
adverse effects for discharges of pollutants or "dredge and fill" operations
in waters of the United States."z These federal laws restrict MRG planning
options for allocating quantities of Rio Grande water for human consumption in at least two ways, that is, certain quantities and qualities of surface
water are required (1) to guarantee the existence of endangered biological
species in the river, and (2) to achieve sufficient dispersal of pollutants in
the water.

124. Id.
125. National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321-70 (1994). "The
purposes of this chapter are: To declare a national policy which will encourage productive
and enjoyable harmony between man and his environment; to promote efforts which will
prevent or eliminate damage to the environment and biosphere and stimulate the health and
welfare of man; to enrich the understanding of the ecological systems and natural resources
important to the Nation; and to establish a Council on Environmental Quality." 42 U.S.C. §
4321.
126. Endangered Species Act of 1973, as amended, 16 U.S.C. §§ 1531-44 (1994). "The
purposes of this chapter are to provide a means whereby the ecosystems upon which
endangered species and threatened species depend may be conserved, to provide a program
for the conservation of such endangered species and threatened species, and to take such steps
as may be appropriate to achieve the purposes of the treaties and conventions set forth in
subsection (a) of this section. It is further declared to be the policy of Congress that all Federal
departments and agencies shall seek to conserve endangered species and threatened species
and shall utilize their authorities in furtherance of the purposes of this chapter. It is further
declared to be the policy of Congress that Federal agencies shall cooperate with State and
local agencies to resolve water resource issues in concert with conservation of endangered

species." 16 U.S.C. §§ 1531(b), (c).
127. See Federal Water Pollution Control Act of 1972, as amended, 33 U.S.C. §§ 1251-1376.
"Federal agencies shall co-operate with State and local agencies to develop comprehensive
solutions to prevent, reduce and eliminate pollution in concert with programs for managing
water resources." 33 U.S.C. § 12 5 1(g).
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The provisions of the ESA constitute an important aspect of the
problem facing regional water resource planning efforts. Since 1994, the
ESA has protected the in-stream flow demands providing habitat for a
small fish known as the Rio Grande Silvery Minnow." This fish exists only
in the middle Rio Grande from Cochiti Dam downstream to the headwaters
of Elephant Butte Reservoir.12 Threats to the species include de-watering;
channelization and regulation of river flow to provide water for irrigation;
diminished water quality caused by municipal, industrial, and agricultural
discharges; and competition or predation by introduced non-native fish
species.' Consequently, any consideration of future water resource
allocations must include leaving a specific amount of compatible quality
water flowing in the Rio Grande to keep the fish alive.
The Clean Water Act (CWA) concerns itself with the quality of the
surface water flowing in the Rio Grande. It establishes minimum quality
standards for all waters in the United States."' The CWA also allows states
and qualifying tribes to impose stricter water quality standards." For the
MRG basin policy makers, imposition of very strict water quality standards
by any qualifying pueblo must be respected."2 Indeed, maintenance of
water quality under the CWA sometimes directly determines the quantity
of surface water flowing in the river. Requirements for water quality may
demand that actual and certain quantities of water remain in the stream to

128. See Endangered and Threatened Wildlife and Plants: Final Rule to List the Rio Grande
Silvery Minnow as an Endangered Species, 59 Fed. Reg. 36,988; 36,988 (1994). Effective
August 19, 1994, the U.S. Fish and Wildlife Service determined the Rio Grande Silvery
Minnow (Hybognathusamarus) to be an endangered species under the ESA. See id. This fish
formerly occupied a territory that stretched from north of Santa Fe, New Mexico, to the Gulf
of Mexico in the Rio Grande and from Santa Rosa, New Mexico, to the confluence with the
Rio Grande in the Pecos River. See id. Currently, the species occupies about five percent of its
known historic range in the middle stem of the Rio Grande from Cochiti Dam downstream
to the headwaters of Elephant Butte Reservoir. See id.
129. See id.
130. See id. at 36,989; 36,993-94.
131. See 33 U.S.C. § 1370 (prohibiting states from establishing standards less strict than
federal standards established by the U.S. Environmental Protection Agency). See alsoUnited
States v. Earth Sciences, Inc., 599 F.2d 368, 375 (10th Cir. 1979) (broadly interpreting the
meaning of navigable waters to include all waters of the United States).
132. See 33 U.S.C. § 1251(b) (recognizing that states have primary responsibility for
pollution control). See also 33 U.S.C. § 1377(a) (providing a means for Indian tribes to be
"treated as states" in the development and implementation of water pollution control
initiatives under sec. 1251(g)). See, e.g., Arkansas v. Oklahoma, 503 U.S. 91,107,113-14 (1992)
(holding downstream state water quality standards applicable to and enforceable on
upstream state by the Environmental Protection Agency).
133. See City of Albuquerque v. Browner, 97 F.3d 415,422-24 (10th Cir. 1996) (upholding
EPA recognition of Isleta Pueblo water quality standards). Accord Arkansas v. Oklahoma, 503

U.S. 91,107 (1992).
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dilute permitted pollution or to achieve other desired stream qualities.TM In
sum, the CWA and the ESA have significant implications for future MRG
basin management and allocation.
4. Middle Rio GrandeConservancy District
As the institution representing the interests of irrigated agriculture,
the Middle Rio Grande Conservancy District (MRGCD) controls a
substantial percentage of Rio Grande surface water."rs The legacy of the
Reclamation Act of 1902 and its numerous progeny still asserts President
Theodore Roosevelt's directive to make the desertbloom.l This influential
federal natural resource policy promoted the settling of the West by
providing major capital expenditures for the construction of storage and
irrigation works to create additional water supplies.' Federal funding of
this policy spawned the creation of quasi-governmental institutions like the
MRGCD." New Mexico's interest in regional administration of surface
water for irrigation created the MRGCD with management power over
much of the surface water resources of the MRG basin. 13 Hence, the
MRGCD is an important regional natural resource institution that ties
together all communities in the MRG Basin.
The MRGCD regional policy-making and administrative jurisdiction stretches from the outflow of Cochiti Dam along the middle stem of
the Rio Grande through Albuquerque to the Bosque del Apache below
Socorro. 1' Its 140-mile ribbon-like jurisdiction encompasses the Rio

134. SeePUDNo. 1ofJeffersonCountyv. WashingtonDep'tofEcology,511 U.S. 700,723
(1994) (holding state in-stream flow standards applicable to FERC license based on the Clean
Water Act). See also 33 U.S.C. § 1314(f) (water "pollution" may result from "changes in the
movement, flow, or circulation of any navigable waters"); 33 U.S.C. § 1362(19) (definition of
pollution as "the man-made or man-induced alteration of the chemical, physical, biological,
and radiological integrity of water" encompasses the effects of reduced water quantity).
135. See CRAWFORD ET AL, supranote 4, at 11, 26.
136. See Reclamation Act, ch. 1092,32 Stat. 388 (1902) (codified at 43 U.S.C. §§ 371-498
(1994)); BiOWN ET AL., supranote 10, at 29. "All moneys received from the sale and disposal
of public lands.. .shall be...reserved, set aside, and appropriated as a special fund in the

Treasury to be known as the'reclamation fund,' tobe used in the examination and survey for
and the construction and maintenance of irrigation works for the storage, diversion, and

development of waters for the reclamation of arid and semiarid lands in the said States and
Territories....- 43 U.S.C. § 391.
137. See Denise D. Fort& Donna Griffin, Federal Water Policyforthe West in the 21st Century,

44 ROCKY MTN. MIN. L. INST. § 25.02[6] (1998).
138. See generally REJSNER, supranote 25.
139. See N.M. STAT. ANN. §§ 73-14-1 to 73-14-88,73-15-1 to 73-15-15, 73-16-1 to 73-16-53,
73-17-1 to 73-17-24, 73-18-1 to 73-18-43 (Michie 1978).
140.

See MIDDLE Rio GRANDE CONSERVANCY DISIICT WATER POUCIES PLAN: WORKING

DOCUMENT 2 (C.T. DuMars & S.C. Nunn eds., 1993) [hereinafter MRGCD WATER POLICIES
PLAN]; CRAWFORD FT AL., supranote 4, at 11.
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Grande, varying from one to five miles wide." Like the river itself, the
MRGCD is a common thread linking all of the local jurisdictions in the
middle valley, including the six pueblos. In fulfilling mandates of its
legislative authority and its constituents, MRGCD water policy decisions
directly affect regional resource planning decisions in the communities
touched by the waters of the Rio Grande.
In 1927, the state empowered the MRGCD to build and maintain
storage and diversion systems to control flooding, store water, and
improve the habitability of the area."2 The MRGCD imposes taxes and
collects fees for its services.' It manages or controls roughly 75 percent of
the water resources available for appropriation in the middle stem of the
Rio Grande.'" The MRGCD represents a conscious policy decision by the
state of New Mexico to stimulate economic development by encouraging
agricultural land uses." In fulfillment of its mission, the MRGCD
constructed canals, drains, bank jetties, and dams to control flooding of the
once wild and wooly Rio Grande, creating more productive irrigated
farmland.'" The successful implementation of this policy helped to create
the dilemmas facing the MRGCD today.
The bank stabilization narrowed the river, increased the flow,
deepened the channel, and reduced water loss through evaporation. " The
effects of these river-taming improvements increased the water supply
available for human utilization, stabilized valley land uses otherwise prone
to periodic flooding, and improved the regional economy." However, the
storage of water behind darns prevented seasonal flooding necessary to
procreation for some species." It also allowed the water to cool below
naturally existing temperatures, threatening the survival of some species."s

In addition, the deepened river channel and increased flow altered some
of the shallow, warm water habitat of native species." Therefore, with the

receding groundwater beneath the land adjacent to the river, a stable
surface water supply, and diminished flooding, Rio Grande valley flora

141. See MRGCD WATER POLICIES PLAN, supra note 140, at 2, 10 fig.1.1.
142. See N.M STAT. ANN. § 73-14-2 (Michie 1978).
143. See NM STAT. ANN. S 73-14-15(B) (Michie 1978).
144.

See BROWN ET AL, supranote 10, at 68-69.

145. See NM SrAT. ANN. § 73-14-4(AX6) (Michie 1978) (establishing conservation districts
to benefit the development of agricultural land susceptible of irrigation).
146. See CRAWFORD ET AL, supra note 4, at 26.
147.

See STEVEFAN&CHRISORBACHMIDDLERIOGRANDEWATERASSESSMFIr

REPORT 3-3 (1997) [hereinafter HANSEN & GORBACH, FINAL REPORT).
148. See CRAWFORD ET AL, sUpra note 4, at 26,31.
149. See id. at 69-71.
150. See id. at 69.
151. See id.

FINAL
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and fauna introduced by52humans flourished to the detriment of naturally
existing flora and fauna.
The implementation of MRGCD water policy also sowed the seeds
of future growth and urbanized land use as the economy of the region
grew in response to stabilized irrigated agriculture." The irrigated farming
created a greenbelt area, an "oasis in the desert" that was attractive to
urban land use development, as well." The allure of this oasis in the desert
raised land prices, spawning the gentrification and residential subdivision
of valley farms, thereby reducing the utility and efficiency of the MRGCD
irrigation system." Moreover, the MRGCD valley irrigation system even
enhanced the recharge of the aquifer water used by municipal residents in
the MRG Basin.15 This fact tended to support growth-oriented urban
planning efforts throughout the area.5" Therefore, the MRGCD irrigation
system brought about the very urban growth that now threatens the nonurban land and agricultural water uses MRGCD was created to preserve.
Since the MRGCD controls and manages most of the available
surface water in the planning region, both municipalities and ecologists are
interested in utilizing some of the Conservancy District's water for their
purposes.' This development presents a dilemma for the MRGCD and
regional water planners. The MRGCD could argue that a narrow interpretation of its legislative mandate restricts the water managed by it to be
available only for irrigation uses. Following that policy would preserve
the institution of irrigated agriculture for the Rio Grande valley, but others
could argue that alternative legislative authority empowers the MRGCD
to allocate and distribute the water in its system "for the purposes most
essential to the welfare and economy of the landowners within the
district." "6 Following this broader principle would allow municipal growth
or ecosystem preservation efforts to be served by this institutional water
source. Although the original legislation creating conservation districts did
not contemplate supplying water for municipal or ecosystem needs, the
MRGCD may be encouraged to utilize its resources to help the MRG basin
water planners cope with their dilemma-how to sustain regional
economic vibrancy while preserving the ecosystem. However, the MRGCD
is first and foremost an entity designed for the protection of irrigated

152. See id. at 26, 69.
153. See MRGCD WATER POLICIES PLAN, supranote 140, at 13-14.
154. Seeid. at 14.
155. See id.
156. See HANSEN & GORBACH, FINAL REPORT, supranote 147, at 3-6 to 3-7.
157. See MRGCD WATER PoucnEs PLAN, supra note 140, at 24-25.
158. See id. at 15-17.
159.

See N.M. STAT. ANN. § 73-14-4 (Michie 1978).

160. N.M. STAT. ANN. § 73-14-49 (Michie 1978).
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agriculture as an institution having deep and long-established roots in the
Pueblo and Spanish cultures.161 Therefore, any significant change in the
management of MRGCD water resources may cause severe consequences
for many important political constituencies.
5. City of Albuquerque Water Strategy
Albuquerque can no longer depend exclusively upon the groundwater resources of the MRG basin for its municipal needs."' In response to
this grim reality, the city of Albuquerque has developed a new strategy for
delivering water to its residents. The Albuquerque Water Resources
Management Strategy (AWRMS) envisions utilizing surface water from the
Rio Grande as its main supply source.1' The city public works department
proposes to divert river water, treat it, and introduce it into its current
supply system.1 " Shortly thereafter, Albuquerque intends to capture
surface water in excess of its immediate needs for storage in the MRG basin
aquifer, retrieving it in times of surface water shortage.1" Eventually, the
city proposes to reclaim and recycle its own wastewater for either aquifer
injection or irrigation.'* Moreover, the city hopes to reduce its demand for
water through encouragement of citizen conservation measures. 67 The city
of Albuquerque intends to make a dramatic departure from its previous
water resource strategy of relying exclusively on groundwater.
The AWRMS may conflict directly with the water use of stakeholders in the region (e.g., the pueblos, the endangered species, and the
MRGCD) and may hinder the development aspirations of the other cities
and counties in the region. For example, after natural riparian vegetation
and surface water evaporation losses, the MRGCD is the largest water user
in the MRG basin.1" However, because of municipal growth attracted to

161. See MRGCD WATER PoucIES PLAN, supranote 140, at 8-9.
162. See AWRMS, supra note 92, at 7.
163. See id. at L.

164. See id. at 2.
165. See id. (achievingobjectivesforreplenishmentof minedaquiferwaterand eliminating
evaporative loss of stored water). See alsoGroundwater Storage and Recovery Act, S. 84, 44th
Legis. Sess. 1, § 8 (N.M. 1999) (enacted) (protecting water added to aquifer through a

permitted storage plan of the State Engineer Office from judicial finding that it is public water
subject to future appropriation by other users per Kelley v. CarlsbadIrrigationDist., 415 P.2d
849, 853 (1966), and protecting aquifer-stored water from forfeiture for non-use pursuant to
N.M. STAT. ANN. §§ 72-5-28 and 72-12-8 (Michie Repl. Pamp. 1997)).
166. See AWRMS, supranote 92, at 2.
167. Seeid.at3.

168. See Tania Soussan, Valley's Water Budget Headingfor the Red, ALBUQUERQUE J., Mar.
21, 1999, at Al, A8 (reporting that "riparian transpiration" and "open water evaporation"
consume 30% of the total surface water available while the "agricultural plus valley-urban

turf" users consume 16% of the total available surface water supply).
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the irrigated valley areas, the MRGCD serves a shrinking constituency of
irrigating farmers. This circumstance allows water released from irrigation
to possibly serve growing municipal needs. Full implementation of the
AWRMS will significantly impact the way water and land is currently used
in the MRG basin by shifting the water from valley uses to residential and
commercial uses far from the river. Without careful coordination of land
use and water resource planning, the MRG region may lose important
common natural resources-the riparian habitat, the irrigated greenbelt,
and the river.
If Albuquerque were the only player in the area, it could achieve
its goal of increasing reliable water supplies through draconian water
conservation measures and growth-inhibiting land use policies. However,
these measures could thwart continued economic development. For
example, reducing green space in urban areas degrades its ambience.
Increasing urban densities converts "an open, sprawling community into
a crowded, stressful urban center."" 9 Unilateral implementation of
excessive water-saving measures by a single jurisdiction, without
coordinated regional water resource policies, merely redirects growth away
from that community. 17 Indeed, a lack of regional planning promotes a
"tragedy of the commons," as each community or interest group seeks to
increase its own well-being by over-utilizing the common water resources
at the expense of its neighbors or other interest groups. 71 As a result,
without coordinated regional water planning, the maintenance of the status
quo intensifies the retirement of irrigated lands, further reduces the
groundwater supplies, and delays any meaningful mitigation of adverse
impacts upon the land, the water resources, and the diverse inhabitants of
the MRG basin.
II. THE PLAN FOR SUSTAINABLE WATER MANAGEMENT
A. The Process for Implementing the Plan
In November 1997, a group of about 300 people sharing a common
interest in the water resources of the MRG basin formed the Middle Rio
Grande Water Assembly (the Assembly) to begin the process of developing

169. Brown et al., supranote 10, at 99.

170. See id. at 99-100.
171. See Garret Hardin, The Tragedy of the Commons, 162 Sci. 1243, 124445 (1968)
(illustrating the tragedy of individual rational human beings increasing their consumption
of a common and limited resource and thereby causing everyone's ruin because there is no
individual negative consequence until it is too late).
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a regional plan for water resourcesY2 The Assembly mission envisions
achievement of a regional water plan "through an open, inclusive and
participatory process."" The Assembly encourages participation of the
broadest cross-section of stakeholders by opening membership to anyone
willing to commit time and energy to the planning process.17 In recognition of the potential for conflict or posturing, the bylaws declare that
participation in the Assembly shall not be "interpreted as modifying,
compromising, or placing at risk any water entitlements, claim or
management authority" held by individual participants or representatives
of stakeholders." The Assembly formed an Action Committee to develop
"a plan of sustainable water management strategies.. .and to establish a
process to implement the plan." 6 The Assembly organized an Action
Committee with four constituency groups-Managers, Specialists,
Advocates, and Tribal Members."' Since the Assembly meets only about
once per year, it has delegated plenary authority to the Action Committee
to advance the purposes of regional water planning during the rest of the
17
year. 8
The Action Committee meets monthly to conduct its business,
provide a forum to internally share information, and initiate regional
planning activities.'" The Action Committee elects leadership to the
Executive Committee, composed of four officers and the chair of each
constituency group."s Specific Action Committee tasks are delegated to
"working groups" that labor as needed between Action Committee
meetings and report their progress." 1 Thus, with this organization, the
Assembly expects to achieve a regional water resource plan for the MRG
basin with the least disruption to the place or its people by being sensitive
to all of its flora, fauna, cultures, economy, social institutions, and needs.
The guiding principle of utilizing an "open, inclusive, and
participatory process" cannot be over emphasized.1" The mission of the
Assembly to include the broadest cross section of diverse interests and

172. See Middle Rio Grande Water Assembly, Mission Statement, Middle Rio Grande
Water Assembly (1997) [hereinafter Mission Statement) (adopted in November 1997).
173. Middle Rio Grande Water Assembly Bylaws, art. H (1998).
174. See id. at art. III.
175. Id. at art.II.
176. Id. at art. IV, § 1.

177. See id. at art. IV, § 2 (at this writing no tribal governments have chosen to participate
directly; however, some tribal governments periodically send observers to the proceedings).

178. See id. at art. IV, § 5.
179. See id. at art. IV, § 7.
180. See id. at art. V, §1.

181. See id. at art. IV, § 5.
182. Id. at art. I.
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stakeholders remains paramount for the Action Committee." Guided by
the experiences of other regional resource planning initiatives, the Action
Committee generally follows the principles and processes of a "deliberative
democracy." 1 ' The philosophy of deliberative democracy teaches that
natural resource policy decisions must be formulated throughbroad-based
public involvement.' It recognizes the inherent conflict among diverse
cultural and institutional values.'M It carves out an influential role for
meaningful citizen political discourse regarding common resource
allocation dilemmas." Hence, the deliberative democracy process bridges
gaps between the public and government policy makers."
The goal of the Assembly is to draw those who live and work in the
MRG basin into solving its common resource problems together.'" The
Assembly employs an assertive process that breaks down barriers hiding
oppression or fears. "The cardinal sin is exclusion."19 The Assembly opens
a space where stakeholders can meet, learn from each other, argue about
their conflicts, decide on solutions, and repeat the process for as long as
necessary. Once all the stakeholders have opportunities to participate in the
foregoing process, the process itself becomes akin to a sovereign activity.1
Thus, the process of solving the MRG basin's resource allocation problem
becomes what the stakeholders make of it.
B. The Progress
The Assembly has attracted members from diverse interest groups
who can initiate activities and report on the progress of the Action
Committee to other constituent stakeholders. Members of the Action
Committee "manager constituency" group include participants from most
of the regional utilities and the MRGCD" The "specialist constituency"
incorporates members who have technical expertise in water resources
from state and federal resource agencies as well as independent consultants
and professors from the University of New Mexico."' The "advocate
183. See id. at art. W, § 2.
184. See generally McDaniel, supra note 103 (describing the application of the "deliberative
democracy" model of a comprehensive ecological planningprocess to the Middle Rio Grande
bosque).
185. See id. at 778-79.
186. See id.
187. See id.
188. See id.
189. See Mission Statement, supranote 172.
190. McDaniel, supra note 103, at 1018.
191. See id. at 1018-19.
192. Personal knowledge of the author.
193. See id.
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constituency" encompasses participants having focused interests as
business, environmental, cultural, and recreational stakeholders.' 94
However, the "tribal constituency" group, formulated to recognize the
interests of the pueblos, currently awaits active membership. 1 While the
Assembly has already attracted a diverse group of people representative
of the multiple interests in the region, individual members, along with the
Action Committee as a whole, actively recruit new members to fill obvious
voids. Hopefully, future participants from the tribal constituency as well
as additional members from agricultural, business, and development
communities will respond to these recruitment efforts.
The Action Committee spent most of the first year after its birth
organizing itself, creating bylaws, incorporating as a recognized non-profit
organization, and cementing a relationship with the Middle Rio Grande
Council of Governments (COG). The Action Committee's organization
building has been calculated to achieve enough consensus and trust among
participant stakeholders to endure future conflicts. Moreover, creating a
stable organization should assure credibility for establishing relationships
with other entities, attracting funding resources, formulating an effective
plan, and accomplishing its implementation. The Action Committee has
sought to establish a close working relationship with the Middle Rio
Grande Council of Governments so as to increase the odds of the Council
adopting and implementing plans developed by the Assembly.
Assurances of implementation by the regional governmental
bodies must precede any deliberative democracy regional planning
initiative in order to entice the stakeholders to commit their time and
energy to engage in the process.1 Otherwise, citizens will begin to
experience the sense of disempowerment so often voiced in recent years.1"
The Action Committee accomplished this critical component by negotiating
a Memorandum of Understanding (MOU) with the Middle Rio Grande
Council of Governments.'" The COG is the single governmental entity

194.

See id.

195. At this writing no tribal governments have chosen to participate directly; however,
some tribal governments periodically send observers to the proceedings.
196.

See McDaniel, supra note 103, at 1014-16.

197. See id.
198.

Memorandum of Understanding for Cooperation in Regional Water Planning, Sept.

10,1998, Middle Rio Grande Council of Governments (MRGCOG)-Middle Rio Grande Water
Assembly (ASSEMBLY), revised Oct. 21, 1998 [hereinafter MOU]. The Middle Rio Grande

Council of Governments qualifies as a regional planning entity through joint powers agreements among the several governments of the region. See N.M. STAT. ANN. ff 3-56-1 to 3-56-9

(Michie Repl. Pamp. 1995) (Regional Planning Act); N.M. STAT. ANN. §§ 11-1-1 to 11-1-7
(Michie RepL Pamp. 1997) (JointPowers Agreement Act) (establishing authority for the formation of regional planning boards and joint powers agreements between cities, counties,
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incorporating representation from all of the local jurisdictions in the
region. 199While it is not authorized to exercise governmental powers,' the
COG can influence the local governments to follow through with implementation of the resource plan.
The individual governments represented by the COG were
interested in developing a regional water resources plan in order to secure
community held water rights for up to forty years."' From its previous
experience in regional transportation planning, the COG recognized that
a well-developed water resources plan for the region must contain
significant public involvement.' The COG recognized the Assembly as a
vehicle for garnering significant public involvement.' Accordingly, the
Assembly and the COG entered into a partnership to develop a regional
water plan for the MRG basin.' To this partnership, the Assembly has
brought a special base of knowledge and an open public forum for effective
water planning, whereas the COG has brought a governmental structure
with authority to coordinate and implement the water management plan.
The Assembly and the COG formed this partnership in time to take
advantage of an important funding resource. The state of New Mexico
encourages regional water planning efforts through funding and guidance
from the Interstate Stream Commission (ISC). 2 The ISC called for
proposals from the different regions in New Mexico to be received by
October 1998 in order to obtain funding help from the stateD Volunteer
members of the Assembly worked closely with the staff of the COG and a
team of consultants to submit a proposal for money to cover the expenses
of a regional water resource planning effort for the MRG basin.' The
Assembly and COG partnership proposal utilizes funding for educational

pueblos, school boards, and universities to accomplish regional projects or exercise authority
over governmental functions).
199. See MIDDLE Rio GRANDE WATER ASSEMBLY, PROPOSAL FOR A WATER RESOURCES
PLANNiNG GRANT FORTH MIDDLERIOGRANDE WATERPLANmNG R ON (REGION 12)2 (1998)
[hereinafter GRANT PROPOSAL].
200. See id.
201. See N.M. STAT. ANN, § 72-1-9 (Michie Repl. Pamp. 1997) (allowing local jurisdictions
to develop water supply and utilization plans in order to hold reasonable water rights for up
to forty years based upon those plans).
202. See MOU, supra note 198, at 1.
203. See id.
204. See id. at 2.
205. See N.M. STAT. ANN. § 72-14-44 (Michie Repl. Pamp. 1997) (providing authority for
the Interstate Stream Commission to oversee grants for water resource planning activities
throughout the state; administrative rules developedby theInterstate StreamCommission for
regional water planning funds require significant public input).
206. See INTERSTATE STREAM COMM'N, REQUEST FOR PROPOSALS (1998).
207. See GRANT PROPOSAL, supra note 199.
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workshops and community outreach (community conversations) to inform
regional stakeholders of the issues and to build public involvement.'
These "community conversations," held in strategic locations throughout
the region, emphasize two-way learning.2" Action Committee members
introduce public participants to the variables of the regional water
supply/demand equation along with the inherent choices and trade-offs."0
The participants identify preferred scenarios as they evaluate and discuss
the outcomes of those alternatives." In addition, all participants may
express ideas and insights about the water supply and needs for their
locale."2 Action Committee presenters record, report, and utilize the
outcome of
each community conversation to inform the regional planning
213
process.
The Action Committee and the COG also sought funding for the
production of educational fact sheets, a comprehensive overview document, a water festival aimed at fourth grade children, and future large
Assembly meetings.2 The Action Committee plans distribution of the fact
sheets and overview document at "community conversation" meetings and
through public libraries or other appropriate opportunities.215 The children's water festival sensitizes children in the area to the supply/demand
dilemma facing their generation.21 ' The annual meetings of the Assembly
report on Action Committee activities, frame current regional issues, and
recruit additional stakeholders to energize the process.1 7 In response to
funding requests, the ISC awarded $150,000 to the COG for regional water
planning efforts over the next two years based upon the coordinated efforts
of the Assembly.2" 8
During this same time period, the Action Committee sought and
received funding from the U.S. Bureau of Reclamation (BOR)." 9 This grant
for $7,500 is earmarked for the enhancement of public involvement in the
regional planning process.' The Action Committee employed some of the
BOR funding to promote the Third Annual MRG Water Assembly held

208.

See id. at 12-16, 25.

209.

See id. at 14-15.

210.

See id. at 14-16.

211.
212.
213.
214.
215.
216.
217.
218.
219.
220.

See id. at 15-16.
See id.
See id. at 16.
See id. at 29.
See id. at 15-16.
See id. at 15.
See id. at 16.
Personal knowledge of the author as Treasurer.
See id.
See id.
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March 27, 1999, in Albuquerque." The Action Committee also obtains

donations of in-kind support or money from its members to reimburse
program costs. For example, many of the agencies that employ members
of the Action Committee support the process by allowing these members
to perform services for the Action Committee as a part of their job
functions. Other examples of in-kind services consist of providing meeting
space, document creation and reproduction, meeting refreshments, and
general technical expertise. Thus, during its first sixteen months the
Assembly, through its Action Committee, garnered enough financial and
other supportive resources to begin its difficult task.
Along with planning and hosting the third regional Assembly, the
Action Committee developed and refined its community outreach
presentation, known as the "Road Show. "' The Road Show presents the
supply/demand dilemma and explains the regional planning process
during a thirty-minute slide show given by a narrator from the Action
Committee.' The narrator then fields audience questions and reactions.
The "public participation" working group fashioned the Road Show for
presentation to diverse audiences like lecture hall assemblies, social
luncheon meetings, or evening club meetings. 4 The Road Show's content
provides the basic issue-framing information necessary for community
conversations.m
The Road Show employs the familiar metaphor of a budget to
frame the water supply/demand problem and increase the comprehension
of the audiences. This metaphor permits a concrete comparison of surface
water supply to a household checking account and groundwater supply to
a savings account. The Action Committee felt that the comparison
promoted a better understanding of the issues and put it to good use in
framing the discussions at the Third Annual MRG Water Assembly.'
Members of the product and technical working groups came together as a
special committee to develop this part of the Road Show. This subcommittee developed a "surface water supply budget" for the MRG basin.' The
membership of this special subcommittee drew heavily upon the specialists
and managers constituency groups, bringing together the combined
knowledge of a significant number of the independent, institutional, and

221. See id.
222. See GRANT PROPOSAL, supra note 199, at 14.
223. See id.
224. See id.
225. See id. at 14-16.
226. See MIDDLE RIO GRANDE WATER ASSEMBLY,
WATER ASSEMBLY (1999).
227.

AGENDA: THIRD MIDDLE RIO GRANDE

See MIDDLE RIO GRANDE WATER ASSEMBLY, MIDDLE RIO GRANDE SURFACE-WATER

BUDGET (1999).
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agency experts on the MRG basin water supply. These experts conferred
and agreed on the surface water supply budget for the MRG basin adopted
by the Action Committee and communicated it to the Assembly and to the
press.' The surface water supply budget was completed in time to be
featured in a news article promoting awareness of the Third Annual
Assembly meeting.'
The importance of the surface water supply budget is twofold.
First, it represents the first major collaborative water planning effort by the
Action Committee. The surface water supply budget is a consensus of the
foremost water supply experts from the region.' In a subject area
containing significant room for disagreement, it is a noteworthy achievement that such a diverse group could agree on a single set of water supply
numbers. A supply budget issued unanimously by the Assembly's diverse
group of experts added credibility to the water supply calculations. Second,
the surface water supply budget for the MRG basin quantifies the amount
of water available for interested stakeholders, participants in community
conversations, and other water planners. The budget aids understanding
and provides the same accurate information to everyone involved in the
process. The surface water supply budget of the Assembly represents a
stable starting point for future discussions and organizes a major portion
of the complicated issues facing the citizen participants in a comprehensible
way.l These developments inform and propel public participation in the
regional water planning process for the MRG basin.
III. PRESSURES, PITFALLS, AND PROMISES
A. The Pressures
Any regional water plan developed for the MRG basin must
harmonize with the physical constraints of the supply system. The MRG

228.
229.

See id.; Soussan, supra note 168, at Al, A8.

See MIDDLE RIO GRANDE
WATER ASSEMBLY (1999).

WATER ASSEMBLY, AGENDA: THIRD MIDDLE RIO GRANDE

230. The group consisted of Co-Chairs Mike Kernodle and Frank Titus along with Steve
Hansen, Sterling Grogan, Susan Gorman, John Shomaker, Kevin Bean, Steve Harris, Marty
Mitchell, Jeff Whitney, Andy Smith, Paul Tashjian, Bob Grant, Cliff Dahm, Deb Hibbard, and
Andrew Kelton. The group utilized the following sources in the development of the budget:
HANSEN &GORBACH, FINAL REPORT, supranote 147; RIOGRANDE COMPACTCOMM'N, ANNUAL
REPORT To THE GOVERNORSOF COLORADO, NEW MEXICO, AND TEXAS (1996-97); STEVEN SHUP
&JOHN FOLK-WILLIAMS,THE UPPERRIOGRANDE, AGUIDE TODECISION-MAKING (1988); THORN

ET AL., supra note 10.

231. Thenextinstallment of thesurface water supplybudgetwill include the development
of an accurate groundwater supply budget in order to illustrate why continued mining of the
aquifer is detrimental.
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basin sits in a semi-arid climate receiving limited quantities of renewable
water. Moreover, surface water supplies are subject to periodic drought.
The MRG aquifer contains a limited supply of high quality water. At this
point, there is no feasible way to physically create additional water supply
for the MRG basin. Current water demand in the region appears to
consume practically all of the available supply even when precipitation is
average. Indeed, when factoring the in-stream flow needs proposed by
environmental advocates for the Silvery Minnow plus the unknown
demands of the pueblos, even the average water supply may not be
adequate to keep the status quo. As a result, any new demand for water by
one stakeholder in the region may require a gallon-for-gallon decrease by
some other stakeholder. Thus, these physical realities of the MRG basin
water supply set the stage for significant conflict.
Any regional water plan must attune itself with the institutional
restraints of the water management system. International treaties and
interstate compacts limit the amount of water available for consumption in
the MRG basin. State laws prohibit the impairment of rights to use water
by competing users.' z Federal law protects the historical needs of the
pueblo communities and the present needs of animal species. It is possible
that sometime in the future, fulfillment of these two federal objectives may
even conflict.' Moreover, the Assembly's task is complicated by the fact
that various water management agencies often operate at cross-purposes
with each other in achieving their respective missions. Indeed, each of the
communities of the region desires to maintain its current lifestyle and uses
for the water. Some communities look to expanding economic opportunities, while some prefer not to be impacted by the growth of their neighbors.
Without a doubt, forming a regional water resource plan that conforms to
the physical and institutional limitations of the region while protecting the
diverse interests of multiple stakeholders presents many challenges.
B.The Pitfalls
The greatest threat to the Assembly's efforts to promote regional
water planning comes from the tendencies of stakeholders at some point
to stop cooperating with each other and to switch to an adversarial posture.
An adversarial stance may well enhance individual interests of any given
232. See e.g., N.M. STAT. ANN. 9§ 72-5-4,72-5-24,72-5-25,72-12-1,72-12-3,72-12-7
Repl. Pamp. 1997).

(Michie

233. SeeTim VoUmann, The EndangeredSpecies Act and Indian Water Rights,NAT. RESOURCE
& ENV'T., Fall 1996, at 39, 3941; Adrian N. Hansen, The Endangered Species Act and the

Extinction ofReserved Indian Rights on the San Juan Basin, 37 ARIZ. L.REV. 1305,1325-31 (1995)
(explaining this conflict in regards to another project in the Four Comers area of the

southwest).
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stakeholder.2 In any adversarial negotiating scenario, the party that claims
value first usually captures more of the ultimate prize than the party that
creates value through cooperation.2 If adversarial strategies are followed
to "win" at planning for utilization of a limited resource, they require the
other parties to "lose" something. Furthermore, stakeholders adopting an
adversarial strategy encourage other parties to start high, concede slowly,
exaggerate the value of their concessions, minimize the benefit of concessions by other parties, be willing to outwait the other parties, and accept
only highly favorable agreements.' Indeed, this stance believes that "[n]o
matter how much creative problem solving enlarges the pie, it must still be
divided. " ' Accordingly, the selection of conflict resolution methods
emanates from fundamental stakeholder perceptions of conflict as either
a puzzle to be solved through cooperation or as a war to be won through
litigation. However, the success of the Assembly's regional water planning
process depends on cooperation among stakeholders and the inclusion of
adverse interests in the solution to the water supply/demand puzzle.
Uncooperative stances adopted by any single stakeholder in the
planning process will constitute an example of the natural tendency of all
stakeholders when using a resource in common with others. They

constitute the classic "tragedy of the commons" scenario. All of the
stakeholders in the region possess ample reasons to jealously guard their

individual special interests. Desires of an individual stakeholder may
conflict with community desires. Local or special-interest group desires
may not harmonize with regional or state agendas. Certain state policies
may conflict with larger policy issues at the national or international level.
Furthermore, the process of deliberative democracy as a grass-roots,
bottom-up initiative threatens the command-control structure of bureaucratic, top-down governing.? Accordingly, any creative, cross-institutional
cooperation could threaten currently stable relationships. The whole
process intimidates the interests and values of all stakeholders in the region
to some degree and creates a potentially tense situation. Thus, the Assembly's regional water planning process remains vulnerable to all these
disintegrating influences.

234.

See David A. Lax & James K. Sebenius, The Manager as Negotiator, in STEPHEN B.

GOLDBERG ETAL., DISPUTE RESOLUTION: NEGOTATION, MEDIATION, AND OTHERPROCESSES 49-

53 (2d ed. 1992).
235.
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237.
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See id. at 50.
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Id.at 51.
See McDaniel, supra note 103, at 1015-17.
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C. The Promises
Ironically, the same forces that threaten the regional water
planning process may hold the seeds for its success. Resolving resource
allocation problems through the process of deliberative democracy in a
localized watershed is not unique to the MRG basin. The process is very
similar to the watershed management model increasingly employed
throughout the western United States.' Support for this model comes
from the satisfaction of local stakeholders when allowed to solve regional
resource problems unique to their situation.20 It is not just intuitive that the
act of bringing to bear a diversity of interested parties to solve a mutual
problem enhances the creativeness of the solution. It is also rational to
expect that solutions created through cooperation of the interested
stakeholders stand a better chance for adoption and implementation by
those same stakeholders. 1 Hence, if the regional water planning process
survives the fractious impulses of its individual participants, then it may
deliver a plan with significant consensus for the future management of the
MRG basin water resources.
Fortunately, the Assembly's regional water planning initiative for
the MRG basin started prior to the instigation of any major litigation to
resolve conflicts in current resource allocation. However, this respite may
be short-lived. A drought may break the uneasy peace currently reigning
in the region. Threats to the Silvery Minnow in the MRG basin may force
the Fish and Wildlife Service to restrict certain water uses in order to
protect it. Such restrictions may require the MRGCD and its constituents
to curtail a significant amount of irrigation. Indeed, a sustained drought
may even force the state of New Mexico to restrict additional water uses if
water deliveries to Texas become endangered. Conflicts of this magnitude
usually generate adversarial response and litigation to the stress of a
diminishing resource.
The public education and citizen involvement that are part of the
Assembly's regional planning process promote communication. In turn,
improved communication among diverse stakeholders encourages new
relationships. New relationships empowered by participation and
communication build trust. Trust prevents disenfranchisement of less
powerful stakeholders. Any newfound trust between otherwise diverse
stakeholders also generates cooperation. Such cooperation in solving
common problems should deflect unnecessary litigation. In short, the
broad representation of the Assembly provides a forum for all stakeholders

239.

See Fort & Griffin, supranote 137, at § 25.02[4].

240. See id.
241. See McDaniel, supra note 103, at 1027-28.
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to cooperate in mitigating future drought conditions and possibly share in
the forbearance of their water rights.
Indeed, public participation fostered by the Assembly creates
additional benefits for the region. These can be broken down into three
broad categories: private goods, public goods, and hybrid goods. 2 Private
goods accrue to an individual stakeholder and include satisfactory
resolution of the conflict through a fair process. Among the most valuable
private goods delivered by a fair process are the feelings by individual
stakeholders that their story was heard and given due consideration. 3
Conversely, public goods delivered by such a process increase the wellbeing of society at large to the extent that they provide reasoned decisions
that comport with the law and public values, appear just, and establish
guiding principles. Important public goods should involve a fair process
in order to build credibility and legitimacy by establishing the expectation
that future disputes will receive the same treatment.2'
Hybrid goods created by a fair and open process possess qualities
of both private and public goods and enrich both individual stakeholders
and society at large. A cooperative problem-solving process creates hybrid
goods such as the efficient resolution of conflicts between the pertinent
stakeholders. Providing an opportunity for creative and flexible solutions
that meet the real interests of water rights holders is a hybrid product of a
regional water planning initiative. More importantly, the Assembly process
should build, preserve, and improve working relationships among diverse
stakeholders by encouraging a commitment to implementing any plan that
might be formulated. 4 So significant are these hybrid goods that participants in mediated dispute resolution processes commonly expressed
greater satisfaction from these goods than from the actual resolution of the
controversy.2 "
CONCLUSION
Each wave of immigrants to the Middle Rio Grande Valley has
adapted to the limitations of its resources. The Pueblo peoples made use of
the surface water of the tributaries of this ribbon of life in the desert and
incorporated the resource into their religion. The Spanish settlers likewise
found the valley hospitable and institutionalized its resources into their

242. See Janet C. Neuman, Run, River, Run: Mediation of a Water-rights Dispute Keeps Fish
and FarmersHappy-Fora Time, 67 U. COLO. L. REV. 259,293-95 (1996) (detailing the process and
outcome of a water resource dispute in Oregon through mediation efforts).
243. See id. at 293.
244. See id. at 294.
245. See id. at 294-95.
246. See id. at 303.
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culture. The Anglos, for their part, employed the surface water of the Rio
Grande in the creation of the MRGCD. Ultimately, this development
stabilized the river enough to allow a large metropolitan area to grow up
alongside of it. However, such development relied exclusively on
groundwater, which was understood to be in virtually infinite supply. Up
to now, there has been no direct competition between agricultural and
municipal constituents for the limited surface water. Moreover, the
realization of limited groundwater resources arrives at a time when the
river's wildlife is coming under federal protection and the pueblos are
making their own demands on the resource. As a result, some adaptations
in the way inhabitants of the Middle Rio Grande Basin relate to the river
and their expectations for the resource are imminent.
As the limited water resources of the MRG basin constrict even
further under the pressure of continued growth, regional stakeholders may
tend to compete more viciously for them. The alternative is for regional
stakeholders to work more closely together to ensure stable growth,
healthy environments, and pleasant communities. A venerable state water
administrator observed that "meeting growing municipal and industrial
needs by decreasing irrigation usage implies some consequences for New
Mexico's traditions and environment; hopefully, those consequences [will]
not be unacceptable for they may be unavoidable."247' It is obvious that the
water needs of the MRG basin have changed over the past few decades
from primarily agricultural uses to municipal uses. This fact reflects a
fundamental shift in current regional water institutions and application of
regional water resources. The Middle Rio Grande Basin, as defined by the
Assembly, offers an appropriate scale for coordinated water resource planning and management. Accordingly, the Middle Rio Grande Water Assembly has undertaken the task of engaging regional stakeholders in planning
how to equitably employ the limited water resources of the MRG basin.
Some believe that without direct participation by all of the regional
pueblo communities, little meaningful progress in achieving basin
consensus will be realized. A lack of participation by any major stakeholder
inhibits the effectiveness of a cooperative process like the Assembly's
regional water planning initiative. In addressing this problem, the
Assembly must move ahead with gathering significant public participation
through its proposed local "community conversation" activities. The thrust
of the Assembly's regional planning activity must include proactive contact
with all governmental bodies, as well as business and economic development associations, environmental advocate groups, agricultural associations, and any other identifiable water resource stakeholders in the region.

247. BROWN ET AL., supra note 10, at 93 (quoting Steve Reynolds, New Mexico State
Engineer, in a 1988 statement made in a Legislative Committee Hearing).
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A product of the Assembly that does not include the voices of all major
stakeholders will be incomplete and subject to suspicion. Hence, to the
extent that the Assembly process remains inclusive of participating
stakeholders and open to absent stakeholders it will succeed. Likewise, in
so far as it creates cooperation in solving the water supply/demand
dilemma facing the MRG basin, it will succeed in deflecting divisive
conflict and imparting the skills for resolution of future resource allocation
problems. In this sense, the Assembly process must succeed, for the only
option may be a resource allocation conflict that produces no winners.

